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INTRODUCTION

In support of its gpplication for an investigatory subpoena againgt Swift and Company (Swift), the
Office of Specid Counsd for Immigration-Related Unfair Employment Practices (OSC) contends that
Judges within the Office of the Chief Administrative Hearing Officer (OCAHO) have authority to issue
subpoenas compel ling aperson or entity being investigated to answer interrogatories or create evidencethat
does not dready exist in documentary form. OSC argues that the investigatory provisons of 8 U.S.C. 8
1324b contain language smilar to that employed in both Title VI of the Civil Rights Act (Title VII) and the
Nationa Labor RelationsAct (NLRA), which have beeninterpreted by federal courtsto empower the Equal
Employment Opportunity Commission (EEOC) and the Nationa Labor Reations Board (NLRB),
respectively, to compel production of both information and documents. OSC finds support for its position
in prior decisons of OCAHO Judges. Findly, OSC rdies on its generd enforcement authority as abasis
for the requested subpoena

In response, Swift argues that 8 U.S.C. § 1324b and itsimplementing regulations do not authorize
OCAHO Judgesto issue subpoenasthat compel answersto interrogatories. According to Swift, OCAHO
Judges are only permitted to issue subpoenas that compel the production of physical objects in the
possession and under the control of the investigated entity. Swift also believes that the case law cited by
OSC inits brief is ether non-binding or ingpposite.
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Having fully examined the Statutory, regulatory and decisond authority a issue, | conclude that |
have no authority to issue a subpoena requiring answers to interrogatories or the creation of documents or
other things not yet in existence. Thus, OSC's gpplication for an adminigtrative subpoenais denied with
respect to Specifications Numbered 1-7 and 9-20, inclusive, and is granted with respect to Specifications
Numbered 8, 21, and 22 only. OSC is granted leave to file a revised subpoena application that complies
with this ORDER.

. BACKGROUND

Pursuant to 8 U.S.C. 88 1324b(d)(1) and 1324b(f)(2), on June 5, 2000, OSC applied for
the issuance of an investigatory subpoena directed to Gerad M. Wachter, Vice Presdent and Plant
Manager for Swift. A copy of the requested subpoena and specifications is attached to this Order. The
subpoena, which cons stsof twenty-two (22) discrete specifications, seeksinformeation asto therecruitment,
hiring, and employment digibility verifications policies of Swift. Except for Specifications Numbered 8, 21,
and 22, al the specifications seek answers to interrogatories, either inwholeor inpart. Inan Order dated
June 7, 2000, | declined to issue the requested subpoena and expressed “ serious reservations’ regarding
my authority to compel answers to interrogatories by means of a subpoena duces tecum.  In that same
Order, | invited both OSC and Swift to file briefs addressing the question of “whether | am authorized ...
to issue an investigatory subpoena, pursuant to 8 U.S.C. § 1324b(f)(2), that compels answers to
interrogatories.” OSC filed its brief on June 22, 2000, and Swift, after recaiving an extenson of time, filed
abrief in response on July 11, 2000.

1.  THE ARGUMENTSOF THE PARTIES
A. OSC’sBrief

OSC’ sprincipa argument isthat theinvestigatory power delineated by 8 U.S.C. § 1324b(f)(2) and
its accompanying regulations “paralels’ or “mimics’ that granted to EEOC. OSC Brief at 3-5, 10-12.
According to case law cited in OSC's brief, EEOC possesses authority to issue broad investigatory
subpoenas like the one at issue here. 1d. at 8-10. OSC aso cites OCAHO case law supporting its view
that OSC' sinvestigatory power should be understood to pardld that of EEOC. Id. at 5-7. In addition
to the mgjor premise described above, OSC makes two aternative arguments. First, OSC asserts that,
regardless of whether the investigatory authority described by 8 U.S.C. § 1324b(f)(2) pardlds that
exercised by EEOC and NLRB, that power should nonetheless be construed broadly. Id. at 12-13.
Second, OSC opines that, in the absence of authority to obtain subpoenas requiring answers to
interrogatories, “[OSC’ 5] adminidrativefunction and itsinvestigation of thisparticular matter will beseverdy
impared.” Id. at 11, 12, 14.

B. Swift’s Brief
Inits brief, Swift argues that the language of 8 U.S.C. § 1324b and OCAHO regulations do not

authorize Judges to issue subpoenas that require answers to interrogatories.  Swift Brief at 1-10.
Specificdly, Swift points out that the OCAHO regulation authorizing the issuance of investigetory
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subpoenas, see 28 C.F.R. § 68.25(a), is limited in scope to requests for production of physica things
aready in exigence at the time the subpoena is issued. Id. a 3-6. Moreover, Swift challenges the
precedentid vaue of the prior OCAHO case law gpproving OSC investigatory subpoenas that required
answersto interrogatories or the creation of evidence not yet inexistence. Id. a 10. Swift also arguesthat
the Title VII case law cited by OSC is ingpposte to the instant case because Congress granted EEOC
broader investigatory powersthan OSC. 1d. at 11-12. Finally, Swift contendsthat OSC' sown regulations
do not authorize the issuance of investigatory subpoenas that comped answersto interrogatories. |d. at 12-
13.

V. ANALYSS

OSC iscorrect in asserting that EEOC possesses authority to issue broad investigatory subpoenas.
See, eg., 42 U.S.C. § 2000e-9 (2000); 29 C.F.R. §1601.16(a) (2000); Univ. of Pennsylvaniav. EEOC,
493 U.S. 182, 191-92 (1990); EEOC v. Maryland Cup Corp., 785 F.2d 471, 479 (4th Cir. 1986); EEOC
v. Citicorp Diners Club, 985 F.2d 1036, 1039 (10th Cir. 1993). Thus, if OSC is correct in asserting that
its own investigatory powers are functionally coextensive with those of EEOC, Title VII case law may
authorize my issuance of the requested subpoena. However, an andyss of the gpplicable statutes and
regulations reveasto my satisfaction that OSC’ sinvestigatory power, and OCAHO’ s subpoena authority,
is not as broad as that enjoyed by EEOC. Indeed, | conclude that my subpoena authority is not broad
enough to permit me to issue a subpoena requiring answers to interrogatories or the creation of evidence
not yet inexisence. Therefore, OSC’ s gpplication for an adminigtrative subpoenais DENIED to the extent
that it seeks answers to interrogatories or the creation of documents not yet in existence.

A. Statutory Authority to I ssue | nvestigatory Subpoenas

Any inquiry regarding the scope of OSC's investigatory authority must begin with an examination
of the rdlevant satutory language. After careful consderation, | conclude that the language of 8 U.S.C. 8
1324b does not authorize OCAHO Judges to issue subpoenas requiring answers to interrogatories or the
creation of evidence not yet in exigence. Moreover, after examining relevant provisons of Title VII, |
conclude that the investigatory power granted to OSC and OCAHO is narrower than that granted to
EEOC. Asareallt, the Title VII caselaw cited by OSC isingpposte.

1 8 U.S.C. § 1324b Does Not Authorize the Issuance
of Subpoenas that Compel Answersto Interrogatories or
Crestion of Evidence Not Yet in Existence

8 U.S.C. §1324b(d)(1), which describes OSC' sgenerd investigatory authority, reads, in pertinent
part, asfollows:

The Specid Counsd shdl investigate each charge received and, within 120
days of the date of the receipt of the charge, determine whether or not
there is reasonable cause to believe that the charge is true and
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whether nor not to bring a complaint with respect to the charge before an
adminidrative law judge.

Thisprovison is supplemented by 8 U.S.C. 8 1324b(f)(2), which reads, in pertinent part, asfollows:

In conducting investigations and hearings under this subsection and in
accordance with regulations of the Attorney Generd, the Specid Counsdl
and adminigrative law judges shal have reasonable access to examine
evidence of any person or entity beinginvestigated. Theadminidrativelaw
judges by subpoena may compe the attendance of witnesses and the
production of evidence at any designated place or hearing....

The language of 8 U.S.C. § 1324b(f)(2) neither expresdy authorizes nor expressly forbids the i ssuance of
subpoenasthat seek to compel aperson or entity to answer interrogatories or create documents not a ready
inexigence. Ingtead, the provision merdly grants OCAHO Judgesthe generd discretionary power to issue
subpoenas compelling the production of “evidence,” and requires that any OSC investigation or OCAHO
subpoena be undertaken “in accordance with regulations of the Attorney Generd.” Inshort, 8U.S.C. 8
1324b(f)(2) articulates a generd mandate and authorizesthe Attorney Genera to put flesh on the bones by
means of regulation.  Section IV.B. of this Order discusses the precise scope of the regulations
implementing 8 U.S.C. § 1324b.

The indeterminatelanguage of 8 U.S.C. 8§ 1324b(f)(2) supportsthe conclusion that OCAHO isnot
authorized to issue subpoenas compelling an investigated entity to answer interrogatories. Typicaly, when
Congress desires that an adminidirative agency have the power to compel answers to interrogatories, it
grants such power in expressterms.  For example, Congress often gives agencies authority to issue “civil
invedigative demands’ (CID’s), which permit the agencies to compd investigated persons or entities to
provide answers to interrogatories.  See, eq., 31 U.S.C. § 3733(a)(1)(B) (giving the Justice Department
authority to issue CID’ sthat require answersto interrogatories during investigations under the False Claims
Act); 15U.S.C. § 1312(q) (giving the Justice Department authority to issue CID’ sthat require answersto
interrogatories during investigations under the Antitrust laws); 15 U.S.C. 8 57b-1(c)(2) (giving the Federd
Trade Commission (FTC) authority to issue CID’s that require answers to interrogatories during
investigations of unfair or deceptive trade practices); 49 U.S.C. 8§ 30166(g)(1)(A) (giving the Nationa
Highway Traffic Safety Administration (NHTSA) authority to issue “special orders’ that require car
manufacturers to provide answers to interrogatories during investigations under the motor vehicle safety
laws). Each of the CID’s discussed above have been described by federa courts as a species of
adminidrative subpoena. See, eg., United Statesv. Markwood, 48 F.3d 969, 976 (6th Cir. 1995) (holding
that “a fdse clams CID is, a its essence, a subpoend’); United States v. Witmer, 835 F. Supp.
208, 212 (M.D. Pa. 1993), &ff'd, 30 F.3d 1489 (3d Cir. 1994) (same); FTC v. Invention Submisson
Corp., 965 F.2d 1086, 1087 (D.C. Cir. 1992) (assuming that a CID, issued by the FTC pursuant to 15
U.S.C. §57b-1(c)(2), isan “administrative subpoend’), cert. denied, 507 U.S. 910 (1993); United States
v. Firestone Tire and Rubber Co., 455 F. Supp. 1072, 1075 (D.D.C. 1978)
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(holding that NHTSA “specid orders’ are*akin to administrative subpoenas’). When Congresswishesto
vest agencieswith authority to i ssue subpoenas requiring answersto interrogetories, it knows how to do so.
The fact that Congress declined to do so when it created OSC and OCAHO persuades me that | should
be highly circumspect about inferring the existence of powers not expresdy granted, particularly whenitis
my own powers that would be broadened by such an inference.

2. Title VIl Grants EEOC Broader Investigatory Powers than
Those Granted to OSC and OCAHO by 8 U.S.C. § 1324b

One OCAHO Judge has expressed the view that the provisions governing theinvestigatory powers
of EEOC are“more narrowly drawn than 8 U.S.C. § 1324b(f)(2).” In re Investigation of Strano Farms, 3
OCAHO no. 521, 1217, 1222 (1993). | disagree.

42 U.S.C. §2000e-5(b) directsEEOC toinvestigateal chargesof unfair employment practicesand
determine whether reasonable cause exigs to believe that the charge is true. Moreover, in conducting its
investigations, EEOC is advised to “make its determination on reasonable cause as promptly as possble
and, so far as practicable, not later than one hundred and twenty daysfrom thefiling of thecharge” See 42
U.S.C. 2000e-5(b). By contrast, 8 U.S.C. § 1324b(d)(1), supraat 4, setsafirm 120-day time frame
for OSC's reasonable cause investigation. See United States v. Workrite Uniform Company, Inc., 5
OCAHO no. 736, 107, 111-114 (1995), 1995 WL 325247, * 3-5. Thevariancein languagebetween Title
VIl and 8 U.S.C. § 1324b clearly indicates that OSC’ s investigatory mandate is more restricted than that
of EEOC; OSC iscommanded to conclude its investigation within 120 days of itsreceipt of acharge while
EEOC ismerely advised to do so.

The stautory provision governing the specific investigatory authority of EEOC is aso broader than
the anaogous provison of 8 U.S.C. § 1324b. TheTitle VII provison reads as follows.

I nconnectionwith any investigation of achargefiled under section 2000e-5
of this title, the Commission or its designated representative shdl at dl
reasonable times have access to, for the purposes of examination, and the
right to copy any evidence of any person being investigated or proceeded
agangd tha relates to unlawful employment practices covered by this
subchapter and is relevant to the charge under investigation.

42 U.S.C.A. 8 2000e-8 (2000). Inaddition, 42 U.S.C. § 2000e-9 grants EEOC’ sthe same investigatory
subpoena that is granted to NLRB under 29 U.S.C. § 161. As applied to EEOC, 29 U.SC. §
161(1) Sates that, “[t]he [EEOC], or any member thereof, shall upon application of any party to such
proceedings, forthwith issueto such party subpenas|sic] requiring the attendance and testimony of witnesses
or the production of any evidence in such proceeding or investigation requested in such application....”
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Thus, unlike 8 U.S.C. § 1324h(f)(2), supraat 4, which gives OSC and OCAHO reasonable access
to “evidence” Title VII gives EEOC aright of accessto “any evidence” Congress use of the adjective
“any” inthe Title VII provisonsis of great grammaticad consequence becauseit makesthereference of the
noun “evidence’ more precise; specificaly, it indicates that EEOC should have access to the maximum
avalable guantum of the invedtigated party’s “evidence.” By contrast, 8 U.S.C. § 1324b(f)(2) contains
the express limitation that any investigation or subpoenamust be “in accordance with the regulations of the
Attorney Generd.” Thus, the Attorney Generad—and not OSC or OCAHO-is given the power to define,
by regulation, what shal congtitute “ reasonable access’ and “evidence.” While EEOC sjurisdictionisalso
articulated through regulation, it is EEOC itsdlf, and not some exogenous authority (such as the Attorney
Generd), that gpproves Title VII'simplementing regulations.

| conclude that significant, abeit subtle, contrasts in language between Title VIl and 8 U.SC. §
1324b reflect Congress sintention that OSC and OCAHO operate within amore circumscribed regulatory
environment than EEOC. As aresult, | aso conclude that the EEOC case law cited in OSC'’s brief is
ingppositeto theinstant proceeding. If Congresshad wished EEOC and OSC to possessthe same powers,
Congress could have drafted legidationindicating that OSC' sand OCAHO' sinvestigatory authority should
be defined by reference to specific Title VII provisons. However, Congress declined to do so. Instead,
Congress chose to articulate OSC's and OCAHO's authority in genera terms, and gave the Attorney
Generd discretion toimplement the specificsby meansof regulation. Accordingly, thisOrder now proceeds
to discuss the implications of the Attorney Generd’ s regulations implementing 8 U.S.C. § 1324b.

B. Regulatory Authority to | ssue | nvestigatory Subpoenas

As previoudy established, 8 U.S.C. § 1324b(f)(2) requires that OSC investigations be “in
accordancewith theregulationsof the Attorney Generd.” Separate regul ations have beenissued governing
the authority of OSC and OCAHO. OSC's regulations appear a 28 C.F.R. § 44, while OCAHO'’s
regulations are set forth at 28 C.F.R. 8 68. OSC’s regulations are silent with respect to OCAHO's
authority to issue subpoenas. By contrast, OCAHO regulations contain an explicit provison setting forth
the scope of a Judge' s subpoena authority.

1. OSC Regulations

Like Title VII itsdf, EEOC regulations grant that agency power to issue its own investigatory
subpoenas. See 29 C.F.R. § 1601.16(a). However, OSC regulations say nothing about the issuance of
investigatory subpoenas. In 1987, shortly after OSC and OCAHO were created, proposed procedural
ruleswereissued for each agency. Among the proposed OSC ruleswas aprovison, nearly identicd to the
EEOC ruleset forth at 29 C.F.R. 8 1601.16(a), which authorized OCAHO Judgesto i ssue subpoenas. See
52 Fed. Reg. 9274, 9279 (March 23, 1987) (proposed rule 28 C.F.R. 44.307). Sgnificantly, however,
this proposed rule was deleted from the find version of the OSC rules because there dready existed a
proposed OCAHO regulation dedling with the issuance of subpoenas.
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See 52 Fed. Reg. 44972, 44973 (November 24, 1987). Consequently, while OSC rules empower OSC
to conduct “investigations,” OCAHO regulations govern the subpoena authority of OCAHO Judges.

The OSC regulation dealing with the agency’ sinvestigatory authority reeds as follows:

(& The Speciad Counsd may propound interrogatories, requests for
production of documents, and requests for admissions.

(b) The Specid Counsd shdl have reasonable access to examine the
evidence of any person or entity being investigated. The respondent shall
permit access by the Special Counsdl during normal business hoursto such
of its books, records, accounts, and other sources of information, as the
Specia Counsd may deem pertinent to ascertain compliance with thispart.

See 28 C.F.R. §44.302. OSC notes that 28 C.F.R. § 44.302(a) specifically empowersit to propound
interrogatories, and maintainsthat thisauthority isnot limited to the post-complaint phase of an enforcement
action. OSC Briefat 11. According to OSC, its power to propound interrogatories necessarily impliesthe
existence of a power to compel a respondent to answer. 1d. Without the authority to obtain answers to
interrogatories by means of an investigatory subpoena, OSC argues that the mandatory language of 28
C.F.R. 844.302(a) will be nullified, and “the authority of the Specia Counsd to propound interrogatories
during the investigation phase would rest solely upon the cooperation of arespondent.” 1d. Additiondly,
OSC assertsthat while 28 C.F.R. § 44.302(b) does not expressy authorize it to propound interrogatories
as part of arequest for an investigatory subpoena, it certainly does not preclude the agency from doing so.
Id. a 12. To OSC, the mandatory language of 28 C.F.R. § 44.302(b), which compels respondents to
comply with OSC'’s requests for evidence, logicaly encompasses such evidence as would be gathered
through the means described in 28 C.F.R. § 44.302(a), such as the production of documents or
interrogatories. 1d. at 11.

While OSC arguesthat it isauthorized by regulation to propound interrogatories, aswell asrequests
for production of documents and requests for admissions, | categorically reject the proposition that OSC
regulations can, by inference, give OCAHO Judges broader subpoena authority than that given by
OCAHO's own regulations. Like EEOC, OSC has authority to propound interrogatories; unlike EEOC,
however, OSC hasno authority to require answersto thoseinterrogatories by issuance of asubpoena. That
OSC may beinconvenienced by thelimitationson OCAHO' ssubpoenaauthority isnot sufficient judtification
for pretending that such limitations do not exigt.

2. OCAHO Regulations
The OCAHO procedura regulations are referred to as the Rules of Practice and Procedure for

Adminigrative Hearings Before Adminigtrative Law Judges in Cases Involving Allegations of Unlawful
Employment of Aliens, Unfair Immigration-Related Employment Practices, and Document
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Fraud (OCAHO Rules of Practice).  The subpoena authority of OCAHO Judgesis ddineated by 28
C.F.R. 868.25, which reads, in pertinent part, asfollows:

An Adminigrative Law Judge, upon his or her own initiative or upon
request of anindividud or entity before a complaint isfiled or by a party
once a complaint has been filed, may issue subpoenas as authorized by
statute, either prior to or subsequent to the filing of a complaint. Such
subpoena may require attendance and testimony of witnesses and
production of things including, but not limited to, papers, books,
documents, records, correspondence, or tangible thingsin their possession
and under their control and access to such things for the purposes of
examination and copying.

28 C.F.R. §68.25(a). Thefirst sentenceof thisprovisonwasplaced inthefind rulein order “to darify the
Adminidrative Law Judges gtatutory power to issue subpoenas for investigatory purposes prior to and
subsequent to the filing of a complaint.” See 54 Fed. Reg. 48593, 48595 (November 24, 1989). The
second sentence, which provides a non-exhaugtive ligt of “things’ that must be produced in response to a
subpoena, does not authorize OCAHO Judges to issue subpoenas that compel answersto interrogatories
or require respondents to create documents not yet in existence.

OSC argues that the second sentence of 28 C.F.R. 8§ 68.25(a) merely provides OCAHO Judges
with “examples of the scope of their subpoena authority” rather than “restricting the [Judge s| authority.”
OSC Brief at 10. | do not agree. It istrue that the phrase “but not limited to” suggeststhat 28 C.F.R. 8§
68.25(a) is not to be congtrued as setting forth an exhaugtive ligt of “things’ that may be subpoenaed.
Nonetheless, it is dear from the regulation’s emphasis on the production of “things” or “tangible things’ in
the “ possession or under [the] control” of the person or entity being investigated, that OCAHO' s subpoena
authority is confined to compelling the production of items that have an identifiable, objective, physica
exigence at the time of the gpplication. Inthissense, 28 C.F.R. § 68.25(a) bears a striking resemblance
to Federa Rule of Civil Procedure 45(a)(1)(C), which authorizes United States Digtrict Court Judges to
issue subpoenas requiring production of “books, documents or tangible things’ in the “ possession, custody
or control” of the person or entity being subpoenaed. Subjective mental impressions, conclusions, and
answers to questions are not “tangible things” Cf. Mackey v. IBP, Inc., 167 F.R.D. 186, 200 (D. Kan.
1996) (stating in another context that “[i]nterrogatories, by their nature, do not seek documents or tangible
things”); Indtuform Technologies, Inc. v. Cat Contracting, Inc., 168 F.R.D. 630, 633 (N.D. IIl. 1996)
(concdluding that “ Rule 45 appears to contempl ate that a non-party may be required to produce recordsthat
already exist and are under the non-party’ scontrol, but does not contempl ate that anon-party will beforced
to create documents that do not exist.”).

Moreover, the language of 28 C.F.R. § 68.25(3) is very smilar to that employed in 28 C.F.R. §
68.20(a)(1), oneof OCAHO' spost-complaint discovery rules, which permitstherequesting party toinspect
“documents or things ... in the possession, custody or control of the party upon whom the
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request isserved.”  This rule, which governs only requests for production, is digtinct from 28 CF.R. §
68.19, which authorizes parties to propound interrogatories after an OCAHO complaint has been filed.

The similarity in language between 28 C.F.R. § 68.20(a) and 28 C.F.R. 8§ 68.25(a), both of which are
elements of the same regulatory framework, tends to indicate that the two provisions are Smilar in scope.

Fndly, the conclusion that OCAHO subpoenaauthority extends only to the production of physica
objectsis also supported by the emphasisin 28 C.F.R. § 68.25(a) on “examination and copying.” When
persons or entitiesanswer interrogatories, they do not merdly maketheir answersavailablefor “ examination
and copying;” instead, they must reflect on the questions asked, compose awritten response based on their
menta impressions, and send the written response back to the requesting party. Thereis no suggestionin
the language of the regulation that a person or entity being investigated has an obligation, in response to a
subpoena, to create items-such as answers to interrogatories—-for examination and copying. Indeed, in
EEOC v. Maryland Cup Corp., 785 F.2d 471, 479 (4th Cir. 1986), one of the Title VIl cases cited in
OSC'’ shrief, the Court noted that Congress use of thewords* examination” and “ copying” inthe pre-1972
verson of Title VIl “impl[ied] that the EEOC’ sright of access thenextended only to existing documents,”
rather than to documents created in response to an interrogatory. 1d. at 478.

In sum, | conclude that the subpoena authority of OCAHO Judges is delineated by 28 C.F.R. §
68.25(a). Moreover, | fully agree with Swift's argument that OCAHO subpoena authority extends only
“to the production of things (like papers, books, documents, records, and correspondence) in Swift's
possessionand under their [Sic] control for the purpose of examination and copying.” Swift Briefat 9. Thus,
| conclude that 28 C.F.R. 8 68.25(a) does not authorize a Judge to issue a subpoena compelling an
investigated entity to answer interrogatories or creste documents not yet in existence.

C. Relevant Case L aw Construing 8 U.S.C. 8 1324b

1 United States Court of Appeds Decisons

As both OSC and Swift have acknowledged, the United States Court of Appedsfor the Eleventh
Circuit isthe only federa apped's court to have adjudicated a case involving the investigatory powers of
OSC and OCAHO. See United Statesv. Florida Azalea Specididts, 19 F.3d 620 (11th Cir. 1994). In
Florida Azalea Specidids, an entity being investigated by OSC chdlenged the authority of OCAHO
Judges to issue pre-complaint subpoenas upon application by OSC. |d.
at 622. On the basis of the language of 8 U.S.C. § 1324b(f)(2), the Eleventh Circuit concluded that
OCAHO had clear gstatutory authority to issue investigatory subpoenas upon request by OSC. 1d.
at 623-24.

The Horida Azalea Specidigts Court was not confronted with the issue of whether an OCAHO
investigatory subpoena could require answers to interrogatories or the creation of documents not yet in
exisence; indeed, there is no indication that the entity being investigated in Florida Azalea Specidigts
objected to the subpoena on that ground. Instead, the Horida Azadea Specidists Court was
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faced with a chdlenge to the very exisence of OCAHO's investigatory subpoena power. | agree
wholeheartedly withtheEleventh Circuit’ sjudgment that OCAHO possessesinvestigatory subpoenapower;
however, that judgment does little to advance my anaysis as to the scope of that power. Therefore, |
conclude that Horida Azalea Specidigts is ingpposite in this proceeding.

2. OCAHO Decisions

In my Order dated June 7, 2000, | cited, and OSC has discussed in its brief, past OCAHO cases
in which Judges have denied petitions to quash or modify investigatory subpoenasthat required answersto
interrogatories or the creation of documents not yet in existence. In its response brief, Swift argues that
“decisons of other OCAHO judges are not binding onthisadminigtrative law judge’ and that “the specific
language of the statute and the rule of practice governing [subpoenas] shows that those decisons are in
error.” | greatly respect the views of my colleagues, and carefully review their decisons, however, while
such rulings are persuasive precedents, | agree with Swift that the ruling of another OCAHO Judge does
not condtitute binding authority, and where that ruling appearsto be contrary to law, | must declineto follow
it.

In carefully reviewing the prior OCAHO decisions cited by OSC, | find that most of them do not
address the specific issue presented by this proceeding; i.e., the authority of OCAHO Judges to issue
subpoenas compel ling answersto interrogatories or creation of evidencenot yet inexistence. Instead, those
cases generaly involved motionsto quash subpoenas on grounds of burdensomeness, irrelevance, or issues
other than the subject of thisOrder. See, e.g., Inrelnvedtigation of Hyait Regency L ake Tahoe, 5OCAHO
no. 751, 238 (1995), 1995 WL 421698; In re Investigation of HoridaRural Lega Servicesv. Immokalee
Agricultura Workers1.D., Inc., 3 OCAHO no. 437, 440 (1992), 1992 WL 535574; In re Invedtigation
of Horida Azaea Specidigt, 3 OCAHO no. 523, 1252 (1993), 1993 WL 403261, In re Invedigation of
Cadlina Employers Assn., 3 OCAHO no. 455, 605 (1992), 1992 WL 535611; In re Invedigation of
Modern Maintenance Company, Inc., 2 OCAHO no. 359, 476 (1991); 1991 WL 531870. ThisOrder
does not concern thoseissues and does not cal into question OCAHO’ sbasic power to issueinvestigatory
subpoenas; as Florida Azalea Specidigs held, that power undoubtedly exists. However, | conclude that
OCAHO's subpoena power is circumscribed by the limiting language of 28 C.F.R. § 68.25(a).

Inanother OCAHO case cited by OSC, the Judge’ sdiscussion of the scope of OCAHO subpoena
authority was clearly dicta because the Judge had aready denied the investigated entity’ s motion to quash
on grounds of untimdiness. See In Re Invedtigation of Seafarers Int’'l Union, 3 OCAHO no. 498, 999,
1000 (1993); 1993 WL 404298. Thus, only one published OCAHO opinion has actudly decided the
merits of thisissue asarule of decison. See Inrelnvedigation of Strano Farms, 3 OCAHO no. 521, 1217
(1993), 1993 WL 403799. For the reasons discussed below, | decline to follow Strano Farms.

In Strano Farms, the Judge explicitly held that “the fact that the evidence sought in the subpoena at
issue doesnot currently exist in documentary form doesnot invaidate the subpoenain question.” 3OCAHO
a 1223. However, the Judge in Strano Farms never discussed the limitations
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on his subpoena authority imposed by 28 C.F.R. § 68.25. Instead, the Judge cited the broader language
of 28 C.F.R. §68.18, which addressesthe scope of post-complaint discovery in actions before OCAHO
Judges. TheJudgejusdtified hiscitation of a post-complant discovery rule (rather than the rule dedling with
subpoenas) by invoking the Supreme Court’s dictum, in Oklahoma Press Publishing Co. v. Wdling, 327
U.S. 186, 216 (1946), that an agency’s “‘investigative function ... is essentidly the same asthe ... court’s
inissuing other pretria ordersfor thediscovery of evidence....”” 3OCAHO at 1222. Unfortunately, Strano
Farms deletes asgnificant portion of the relevant passage from Waling. The entire quote reads asfollows:

[an agency’ g invedtigative function, in searching out violationswith aview
to securing enforcement of the Act, is essentidly the same as the grand
jury’s, or the court’s in issuing other pretrid orders for the discovery of
evidence, and is governed by the same limitations. These are that he shdll

not act arbitrarily or in excess of his gatutory authority....

Walling, 327 U.S. at 216 (underscoring added). The Judgein Strano Farms failed toinquire asto whether
28 C.F.R. §68.25 authorized the issuance of the subpoenain that proceeding. Had the Judge conducted
suchaninquiry, hemay well have concluded that such asubpoenawas“in excess of his statutory authority.”
However, asit stands, Strano Farms isdirectly contradictory to my judgment in this proceeding, and cannot
be digtinguished on the facts. Therefore, to the extent that Strano Farms stands for the proposition that
OCAHO Judges may issue subpoenas requiring answers to interrogatories or the creation of evidence not
yet in exigence, | specificaly rgect it and dedline to follow its holding.

Likewise, in Seefarersint’| Union, the Judge stated in dictathat an OCAHO investigatory subpoena
was not unduly burdensome, even with respect to the production of evidence “that does not presently exist
in documentary form.” 3 OCAHO at 1001. Thedecison further stated that therole of the court issharply
limitedin an investigatory subpoena enforcement proceeding, and that administrative subpoenas are subject
only to limited judicid review. 1d. Although the decison in Seafarers Int’l Union never discussed 28
C.F.R. § 68.25, the decision clearly assumed that OCAHO possessed statutory authority to issue the
requested subpoenain thefirst instance. However, if the OCAHO Rules of Practice do not authorize the
issuance of a subpoena seeking to compel answers to interrogatories, the fact that the subpoena seeks
relevant information, or is not burdensome, cannot vaidate the subpoena.

Moreover, theJudge sdecisonin SeafarersInt’| Unionproceeded asif OCAHO' sdecisiontoissue
the requested subpoenawas on gpped to some higher authority, thus necessitating “limited judicid review.”
While that approach may be appropriate when a federa court is reviewing a subpoena issued by an
adminidraive agency, | would submit that a deferentia standard of review is not gppropriate when the
petition challengesthejudge sown subpoena. Indeed, when apetition to quash asubpoenaisfiled pursuant
to 28 C.F.R. §68.25(c), the petitionisreviewed by the same Judgewho issued it. Thus, thereisno reason
to goply the judicid bromide that only limited review is warranted. Rather, the Stuation is Smilar to that
under Rule 45 of the Federd Rules of Civil




12 9 OCAHO no. 1058

Procedure governing the issuance of subpoenas by a United States Digtrict Court Judge. When a Didtrict
Court Judge issues a subpoena, any motion to quash isfiled with the same Judge who issued the subpoena
See FRCP 45(c)(3)(A). In that instance, ajudge should not apply a deferentia standard of review to his
own prior decision to issue the subpoena.

D. OSC Retains Significant | nvestigatory Powers

In the conclusion of its brief, OSC asserts that the requested subpoena seeksinformation critical to
itsinvestigation, and that without such evidence, the Specid Counsd will be unableto carry out his statutory
mandate.

| believethat OSC overdatestheimpact onitsinvestigatory powersof aruleforbidding theissuance
of subpoenas compdlling answers to interrogatories. As | review the 22 specifications of the requested
subpoena, | observe that mog, if not al, could easily be redrafted to request the production of documents
providing the requested information. For example, Specification Numbered 3 asks Swift to describe the
job requirements for generd production workers, including the amount of prior work experience that is
necessary. This specification could easly be redrafted to request production of documents, for ingpection
and copying, that describe the job requirements for generd production workers, including the amount of
prior work experience that is necessary. Indeed, each of the pecifications could be smilarly redrafted to
request production of documents that contain the information sought in the specification.  If the subpoena
request were redrafted to request production of documents or other tangible things, then | would be
authorized to issue the subpoena pursuant to 28 C.F.R. § 68.25(a).

Furthermore, dthough neither the Judge nor OSC can compel arecipient of the subpoenato answer
interrogatories or to creste documents not in existence, it would be permissible to alow the latter as an
option. For example, the recipient might well conclude that producing documents containing the requested
informationwould be more burdensome than answering interrogeatories. Theingructionsaccompanying the
subpoena could give the option to the recipient to provide narrative answers rather than providing
documents. Thekey point isthat the choice would beleft to the recipient, who can either comply voluntarily
withOSC’ srequest for answersto interrogatories or be compelled by subpoenato produce documentsthat
provide the same information. My conclusion that investigated parties may often prefer to cooperate with
an OSC request for answers to interrogatories in order to avoid the laborious process of searching for
documents seemsto be vindicated by the facts of thisvery proceeding. Attached to Swift’sbrief isacopy
of itsresponses to OSC’ sinitid request for information. Despite the fact that most of OSC' s requests for
information are framed as interrogatories, Swift chose to answer many (athough not dl) of the questions
voluntarily.

V. CONCLUSION

In conclusion, | lack the authority under 8 U.S.C. § 1324b(f)(2) and 28 C.F.R. 8§ 68.25(a) toissue
a subpoena requiring answers to interrogatories or creation of evidence not yet in existence. Rather, my
subpoena authority extends only to requiring ora testimony and the production of things, for purposes of
examination and copying, in the investigated party’s possesson or under its
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control. Consequently, OSC's present gpplication for an adminidtrative subpoena is granted in part
and denied in part. Specificaly, the application for subpoena is denied with respect to Specifications
numbered 1-7 and 9-20, inclusve, and is granted with respect to Specifications Numbered 8, 21, and 22.
OSC is givenleaveto refile arevised subpoenaapplication, in aform that complies with this Order, for my
review and dgnature.

ROBERT L. BARTON, JR.
ADMINISTRATIVE LAW JUDGE
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fropo CAsSE Wi J03500280

DOCUMENTS AND INFORMATION REQUESTED

Re:  Charge Braught by Fsiela Reves-Martinon against Swift & Company
Alleging Citizenship Status Diserimination and Document Ahuse
CHRC Chiarge Mumber: 197-39-34

Unless otherwize specifizd, the use af the term the *rompany Lelow refirs 1o Swift &
Company lecated in Worthinglon, Minnesota The teun “alfur” as used below should always
be interpratad inclusively,

igibility Verification Policics and Procedn TFE

Y Provide the date of cach telephone, letter, computer, Tux ur olher communication
regarding Fstelz Reyes-Martinon's August 1999 application for employment with the
company. 'or cach conununicatiom

B Provide vach communication, if it is » dnenment or 11 wnting,

b Identify by name, title, address and telephone number cack individual who
inifiated the comnunication wid each individual or entity who was the recipient of
the commmnication,

C Explain the raticriale for the commimication.

i Frovide each dornment produced or maintaived Ly (e company relating 1o the
comnyinication. )

1. [denlily by neme the author of each of the abovesreferenred docnments.
ii. Provide the prodnction date for each ol the sbove-referenced documents.
Z. Identify by waune, title, hire dale, termination date or resignation date (ifappl:cakic), i
starlig salary, address, and telephone mumber eoch emplovee wha was hired bor flwe
pusiticn or pesitions seught by Ma. Reycs-Martinan m Angust 1999,
a Provide the job applications z0d personue] Gles for each of the above referenced
criplayees,
b Exppluin in detail why each successful candidote wes sclected fo- tee position
[LF Previde the lnuniprotion end Maturelization Servics (T3 Foon -9, with all
attachments, for each of the above-referenced eonployees.
3 Dcaenbe the job requireinents for penersl produstion workers, i nzlndir g the amount af

preT wark expetience hat is necessary,
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Pruvide the datc of each teleplone, Lelier, compueter, fax or other commmunicalivn
regarding Estels Reves-Martinon's Cetober 1999 application for employment with and
subsequent Liring by the company. Tar cach communication:

a, Tdentify by name, tithe, address and tzlephanc nmber each wdividual who
initiated U communication and cach individual o entily who was the recipient of
e communication.

L. Explain the ratianale fur the communication,

i Frovide each document produced or maiitaiued by the cornpany relating to the
communication, including, for example, records of tolcnhone conversations
internal metnormda,

k: Identify hy name the author vleach of the ahove-referenced dacuments.

i Provide the production date for cach of the aboveselerenced documents,

Identify by name, title, add:ess end telephone number each indsvidial who superyised
Ms. Reyes-Martincs during her employmsnt at the COMPAtY,

Provide ths date of each tzleplone, letter, computer, fax or sthor communication

regarding Yara Dorantes” August 1999 application for employment with the company.

Far each communicarjon;

a. Identify hy name, 1ite, address and telephone mimber each individual who
indtiated the couununication and each individuz! or ewity who was the recipient of
e communization.

b. Faplain the rationale for the communication.

-2 Provide each document produced or maintained by the coinpany rclating fo the
conununication,

L Identify by name the author of sach of the abuvi-referenced documents

i Provide the productivn daie for each of the abovesreferenced documents.
Tdentify by weone, title, hire date, terminarion date ar resignation date (i applicabls),
starting szlary, addregs, and telephane number zach exnpluyes who was hireé “or the

position or positions sought by Ms. Durantes in August 1999,

a Provide the job apphications and personnc fles foreacd of the sbave-referenced
employees.

ina
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b lirplain i detail why zach s uccessfl czndidate was selscted for ths sesition.

& Provide the lunnigration and Maturalization Service (TMS) Foor 1-9, with all
attachments, fouw e of Ui abovereferenced amployees.

Pravide 21 adverlisements or job announcements for ecch positon for which Ms. Reycs
Martinon o Ms. Doruiies applied in August 1999 and Cotaber 15599,

[dantiZy by name, title, addreas, homes or residence relephone niimber, dats of i,
strting szlary, citircnship statns, and date of teruingtion o exiguatiun (i applicablzs)
each person hired by the company at any fime itam Angost 1, 1999 40 Movewbez 1, 1999,

a. Provida the [ob applications of cach of the abovesreferencsrd individuals, with all
atasamearis.

k. Provide the complete porsenral Tiles ol earl of the aboveazfzrenced individuals,
including TNS [-9 Farms with all aftachmarrts, .

Idendity Dy aaue, whdress, cilizenchip statos, and teleshone momber each individun! whe
applied tor a job witls die company who was nol hired by ths company at acy time from
Apust 1, T8989 Wovember 1, 1999,

L Previde the job applications and all other documens related to the job
upplicaticns of each of the shove referarced individnala, inclnding, for cxamols,
interview notes, chetecopies of all documents presented by apolicandzard
notztions of informztion from documents prescnied by applicants,

Dizseribe the commpeny's policies and pocedwes 1eganding verilving the emplovmen:
eligibulity of wurhers [oom Jaruary 1, 1999, umil Jme 1, 2000,

i Provide all document: referming or relming to such policics and procadures,
including notices to emplovezs and intcmal me-raranda

b Provide the name, title, 2ddress and telephons cucber of e peesun responsible
for creating or implzmentiez such polisies and procedues.

Frovide the date nf cach enntact wich the company by e emplupee ol le Inmiraiion
and Mamrnlization Sorvize (1N H) from Janary 1, 1999, to Juse 1, 2000,

a4, Pravide eacl particizating INS comployee’s name, fitls, and telephons momber,

b. Frovide the date o each eduraficnal visit bo the CUONLILLy, i[alu}', arud |.u'u‘.-ir_]=:. ey
documents distdbuted by the, INS dormp enzl visit,
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S Pravide e dule cleach visit 1o the company by an employes of 1z [M3, i any,
dunng whicl: the INS wi_pluyes reviewed nay THE Form 1-5

eacrihe the compeny’s participation ey 145 pilot propram.
a FPrevide the des snch pacticisabion commsnoed.

L. Explain the raficanle fior participatiag in eack INS pilet progan,

c. Fruvide all desuments referring o telating to the company s participation in cach

IS pilet progranl,

ldeutily by name, tit'z, address, and telepbone number cach comypany supevisor or
empleyee who called ar otherwise conmiugicaled wil: g INS regarding ihs idendty
andfor wozk eligihility of eraplivyocs or applicants for emplovment at suv Uipe lrom
Auvaust 1, 15499 o Moyamber 1, 7609,

. Ldeatify by pame cach ewpluyes or jub applicant whe was Tie subycot of any
lelephone call, farsimile, computer message or other o ivation with the THS
urily Administration raparding feoardin g the identity andfor wouk eligililily of

Huat powlvicoml,
3 Provice cach document relared 1o sl o b wbove-telorzaced common:aaione,
i Frovide the production éals for vach of the above-telerenced dovuments.
o Ldenaby by nawe aod lille vach person responsible for crenting or imslementing

this policy or proceduse,
d. Frovide the rationale for s pelicy or procedure,

Dicseribe the company’s purieipation in any Secinl Seen-ity Administration (3SA) il
PICEEAr. '

f Trevide the davs such padivipslivn vommeneed,
L. Exgplzin the revdernle far particisating in cach S5A pilot propr.
c, Fruvide all drcuments refirming or relating te the eampany’ s paricipedon in s

S55A piler propma,

H=atify by nawe, ttls, address, and telaphons onmaber cack company supervisor or
engdoyes who callyd or othoradse commonicated -witl, e Social Sevurily Adbrinitizadivn
roparding the ideobily, citizenchip, work elip'hiity or Soeial Scevrity nunibess of
employess or aaplcants lor sroploymend at any time fram Anzust 1, 1998 o Movember 1,

g
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1999,
]
A [derzify by name exch employee or joh applicant who was e suliect ol uny
tzlephone call, facsimile, computer message or nfher rommuniczs oo with e
Social Security Adminisization regarding that mdividual's ideutity, citlzenship,
wurk eligibility or Social Szcurity number.

L Provids each document relalzd 1o ench of the ahovesraferencad romnuonizations.
i Provide the producion date for ezch of the above-referenced documents.
. ld=ntity Ly sae and itz eash person rasponsible for erenting or ‘mplementing,

rhis policy of puocedure,
d Provice the rivudle [or this polioy or procedurs,

Identity by Jeane, litde, sddrese and telephone number 142 author or authors of
Arlechments A, Bawl C,

)

Licatify by nawne, Gile, address and telephone number ench person whi provided
any miormation Uial appeay o Atlachments A, 3 ané

h. Provide zach dovuient produeed or maimained by the company thes sefe=: 1o
Attachments A B andior O,

Provide the date or datzs that Ataclemenls A, B and C were produced, created
anc/er reccived by the compery.

i, Fravide cach altachmenrs to Attaciuuents &, T wailfor C,iFany,

[ilentily by name, tile, address and telephon: number each emplayee witl: knowledze
about a ~eliey or praclice imvolving job appheants or cmcloyess neking telepbose cslls
rzlating to the job applicant’s ar crploves s smmigration statas o work <ligibilily.

&. Provide the name, 11z, address ans teleplows tuniber of each person regnensible
for ereating or implementing sucha policy on fractice,

h. Provide all documneris refarring of relating 1o sush a policy of practice including
twlives b employces andl/or intemal memorande and provide each telephane
nuriter usad to cry out this palizy or practice

. Provids the rationals “or ench of the eheve-referenesd rohices or praciines

d. Providz the name of each iob applicart and erplayee atfenied Liy thiz palicy o
procedure from August 1, 1999 to tovember |, 1992
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Identify by name, title, address, and relephone numbar each pesson invalved in recmuting
or hiring workers for the company, including ezch person who served mformally or
formally as a tzanslator or interpreter, at ary timz from August 1, 1999, until June 1,
2000.

a. Provide all documents refzrring ot relating to recruitment or hiring polices ard
procedures, including eoployment applications, notices to employees, ang
in‘ems! memcranda,

b Provide the name, fitlz, address and telephone number of 2ach person responshle
for creating such policies and procedures.

¢.  [dentify by name cach {ranslator or interpreter and identify the lanpuage o
languagzs that each translates or interprets.

Idectify by narre, title, sddress and telephane mum’er each person eraployed in a
supervisary eapacity by the company &l any time from August 1, 1599, to Nevercher 1,
1939,

Provide 2 eopy of cach complaint or charge including a'll.,gatinns of discrimination oz
violations of Jaber 1ights filed with an;. govzrnment agency against the C{I-'J'.IP-;.JT“-’ at any
time from Januasy 1, 1399, to June 1, 2000.

Provide a capy of each posting or anncuncement related to diserimination displayed at the
company for employees at any time from Auvgust 1, 1993, untl November 1, 1999,
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Case Detail

Veriffeation Momber: AHIOCES 1 347 1901

Last Mamne:
FEYEERMALTINON

First Manye: [l
ESTELLA

Maiden MName:

S o A-Mumber: [ Mumber:
GIAC18-07408

Birh Date: Hire Dabe:
THTEN953 - 100155

Initial Eligitility: ' S5E5A Reason, _ _
SSA TENTATIVE NONCONITRMATION 38a unable (6 cunfinm US, Cricsislip

Second Eliploility:

Status:
Has o Mon Conf . "

Document, i : Ducuueut Expiration Date-
nexpired U5, Fassoon
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B R I g e T T e R P R T
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Last Matne: 3
REYESMARMMNON

First Name:
EETELA

Maiden Mames

abh: AMurber
&14-18-0768

Birth Dale: Hire Date:
12/08/1953 100419594

Initial Eliubilitv.
SSA TENTATIVE NOMCUNFIBMATI N

Szcond Eligililing,

Sims:
S5A Taiy Nun Conl

Docurnent Type:

Thiezpirad Foreign Passpert

Comment:

Attacnment B

HSHI Heasnn”
55 A unable to confirm U_S. Citlzenship -

" Docursinl Bxoiration Date;

[FA 2007
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Case Detail

Verifieation Numbor: 2000047095 15200
Last Naiae:
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First Mame Ml
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5EM: A Marber: 1-0d B umle:
GB14-1R-T'76R
Birth Dale:; Hire Dlade
12051953 OR16£2000
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[l o

Second Bl gibility:

Slaru:
O0E Tote Hon Conf

Documenl Type:
E.CDocuments

{Cornmert:

[ERTATING HOWCONFTRMATION

ALLaelment

-
[

S5A Beason:

E5A unzble to confirn U.S, Cltizuslip

Uoeurneot Expiration Date:




